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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No ._ 02/AC/D/2016/UKG__Dated: 04/08/16 issued by:
Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II '

2) HAEFAVITIGET T AT TIH gar (Name & Address of the Appellant/Respondent)

M/s AIA Engineering Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the'Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of good ; exported outsnde India export to Nepal or Bhutan without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appomted under Sec. 109

of the Finance (No.2) Act, 1998.
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The above application shall be'made in duplicate in Form No. EA—8 as specnfled under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order solight to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as presonbed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision: appllcatlon shall be accompanied by a fee of . Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount. lnvolved is more
than Rupees One Lac.

el oo, D ST Yo T TR el reReT & 6 ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies fo :- -
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the special- bench of Custom,. Excise & Service Tax Appeltate Trlbunal of West. Block

No.2, R.K. Ptiram, New Delhi-1 in all matters relating to ciassn‘tcatton valuation and.

wﬁt@qﬁqﬁa}?zﬁ)mﬁwwﬁmaﬁm aﬁeﬁzﬁmﬁﬁ?ﬂmwﬁw
WWWWWW(W)E%WWW TG H 320, =g
ﬁwatﬁqeaamme ﬁ‘awﬁw JTEHTTE—380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tnbunal ‘,
' (CESTAT) at 0-20, New Métal. Hospital Compound Meghani Nagar, Ahmedabad : 380
~016. in case. of appeals other-than as mentioned in para-2(1) (a)-above. -
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The appeal to the Appellate Tribunal shall be filed in: quadrupllcate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case.of the order covers a number of .order-in-Original, fee for each ‘0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.
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One copy of applrcatlon or O. I 0. as the case may be, and the order of the adjoumment _
authority shall a court fee stamp of Rs.6.50 paise as prescrrbed under scheduled [item
of the court fee Act, 1975 as amended. _
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Attention in rnwted to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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quT % l(Sectlon '35 F of the ‘Central Excise Act, 1944, Sectron 83 & Sectron 86 of the Fmance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commlssmner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
‘and 35 F of the‘ Central Excrse Act 1944 Sectron 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andi Servrce Tax “Duty demanded” shall mclude
' () :amount determined. under Section 11 D;
(i) " amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat. Credrt Rules
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In view of above an appeal agamst thls order shall lie before the Tnbunal on payment of 10% .
of the duty demanded where duty or duty. and penalty are in dispute, or penalty, where,penalty% .

alone is in dispute.” A : ...‘;;'§_a: NCRRASY
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ORDER-IN-APPEAL .

M/s AIA Engineering Ltd (Unit-7), Plot No. 70-77, Survey No. P-
423/426/427, Mahagujarat Industrial Estate, Sarkej- Bavla N.H. 8-A, Village-
Moraiya, Post-Changoder, Tal-Sanand, Ahmedabad-382213 (hereinafter referred to
as “the Appellant”), and Shri Rajesh D Mtha‘ Manager'(Excise) & Authorized
Signatory of “the Appellant” have filed the present appeals against the Order-in-
Original No 02/AC/D/2016/UKG dated 08.04.2016 (hereinafter referred to as
‘impugned orders’) passed by the Assistant Commissioner of Central Excise,
Division-IV, Ahmedabad-1I, Ahmedabad (hereinafter referred to as ‘adjudicating

authority’).

2. The facts of the case, in brief, the appellant are register with the Central
Excise Department having registration no. AABCA2777JXMO007 and engaged in

Manufacturing of Grinding Media Balls, Machined Alloy Steel Casting and Casting & O

Other cast Article of Steel falling under chapter 73 & 85 of Central Excise Traiff Act,
1985, The Internal Audit party of the department has audited the appellant records
for the period December-2010 to November-2011. The audit party on the basis of
records available proposed to deny Service Tax Credit taken on Renting of
Immovable Property. On the basis of Audit Para, the department issued show cause
notice. The same was adjudicated vide impugned order. The Adjudicating Authority
rejected the Service Tax credit availed by the appellant as the same is not in the
preview of the definition of the Input Services. Equivalent penalty was also imposed
and interest was also demanded. Personal penalty was also imposed on Shri Rajeéh
D Mehta Manager (Excise) & Authorized Signatory of “the Appellant”. ‘

3. Being aggrieved with the impugned order, the appellant & Shri Rajesh D
Mehta Manager (Excise) & Authorized Signatory of “the Appellant” have filed the
present appeal on the ground that the above service is valid input services as they
are used directly or indirectly in or in relation to manufacture of final product. They
have relied upon the definition of Input Service defined under Rule 2(l) of Cenvat
Credit Rules, 2004. The appellant further submitted that the allegation regarding
availment of the service after goods were cleared from the factory is wrong as the
said premises is used for the storage of Silica Sand which is one of the main input.
Shri Rajesh D Mehta Manager (Excise) & Authorized Signatory of “the Appellant”
further submitted that personal penalty under Rule 26 cannot be imposed on him as
he was not in the possession of the excisable goods and was not concern about-the e,
movement of excisable goods. The appellant further submitted that the adJudlcatmg/ﬁ\oNg:"ﬂp ‘,\

authority has wrongly invoke the extended period as appellant have already shovjn

in the ER-1 that tr‘ey have taken Service Tax Credit on Renting of Immovable E‘/
RN TApAD 7 4”'”
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" Property. The department on the identical issue has already issued SCN on
01.07.2013. Therefore extended period cannot be invoked in subsequent SCN.

4. Personal hearing in the case of AIA Engineering was attended by Shri Hardik
Modh, Shri Amit Laddha & Shri Rohit Joshi appellant representative. Personal
hearing in the matter of Shri Rajesh D Mehta Manager was granted on 19.07.2017
which was attended by appeliant & his legal advisor .During the personal hearing it
‘was decided since the main appeal is pending, therefore it will tag with the main

appeal. They have submitted few case laws in this regard.

5. I have carefully gone through the facts of the case on records, grounds of the
appeal, put forth by the appellant. Looking to the facts of the case, I proceed to

decide the case on merits.

6. Now issue to be decided is whether credit of Renting of Immovable Property
which are taken by the appellant are eligible or otherwise and the personal penalty

imposed on authorised signatory is correct or otherwise.

In the instant case, I observe that adjudicating authority have decided the case in
favour of revenue on the ground that in Leave & License Agreement dated
01.03.2011 the rent was decided Rs 1,00,000/- . However they have paid Rent of
Rs 2,50,000/-. Further in the rent agreement it is not mentioned that they will store
the silica sand. No evidence regarding use of godown for storing silica sand is
submitted. It is observed that appeliant have submitted the copy of leave & license
agreement dated 01.03. 2011 and further amendment on 24.08. 2011. On going
through of the same it is cleared that rent was enhanced for the additional space
used. Challan showing movement of Silica sand from godown to unit is also
submitted and found in order. The renting of immovable property service is availed
by them in relation to the godown rented by them situated at Changodar taken
from Kalpavijay Engineering Co., Ahmedabad for storage of inputs i.e Silica Sand
and which is used at Unit-7 Changodar for manufacturing High Chrome Grinding
Media Balls. Silica sand.is one of the main consumable materials for green sand
‘foundry. The appellant has submited document showing payment of rent as well as
Service Tax registration number of the service provider from whom they have
taken the godown en rent. The storage of inputs as well as final products is
integral part of the manufacturing activity. The appellant has also stated that they
have availed Cenvat credit of the Service Tax paid by the service provider under the
head of renting immovable property services. They are entitled to avail the Cenvat -
credit of “renting of immovable property- services” because the service was use/dégirf‘é »SB:‘I

i

or-in relation to the manufacturing activity.
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Since the Cenvat credit availed by them is correct, therefore personal penalty
imposed on authorized signatory is not sustainable. I hereby allow the appeal filed
by the appellant and the OIO is set-aside. The appeal stands disposed of in above

terms.

7. et gRT gor Y S e & fAvert swWiw ol ¥ fhar S ¥
7. The appeals filed by the appellant stand disposed off in above terms. W/)
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ATTESTED
—
(S SLChowhan)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To

(1)IM/s AIA Engineering Ltd (Unit-7),

Plot No. 70-77, Survey No. P-423/426/427,
Mahagujarat Industrial Estate,

Sarkej- Bavla N.H. 8-A, Village-Moraiya,
Post-Changoder, Tal-Sanand, Ahmedabad-382213.

- (2)Shri Rajesh D Mehta Manager (Excise) & Authorized Signatory
M/s AIA Engineering Ltd (Unit-7),
Plot No. 70-77, Survey No. P-423/426/427,
Mahagujarat Industrial Estate,
Sarkej- Bavla N.H. 8-A, Village-Moraiya,
Post-Changoder, Tal-Sanand, Ahmedabad-382213.

Copy To:-
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Additional Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
4, The Dy. /Assistant Commissioner, Central Excise Division-IV, Ahmedabad-II,
Ahmedabad. ,
5. The Assistant Commissioner(Systems), Central Excise, Ahmedabad-II,
Ahmedabad
6. Guard File.

7. P.A. File.
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